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Terje Aasland, Norway’s Minister of Petroleum and Energy, was having a rough day at work. It
was supposed to be a great green energy project, a showcase of Norway’s commitment to
renewable sources. But the construction of 151 wind turbines on the Fosen peninsula, the largest
onshore windfarm in Europe, turned into a nightmare. A nightmare for the Sami reindeer herders
who lost vital grazing ground, while at the same time trying to keep a livelihood where the dwinling
South Sami language was the working language. And a nightmare for a government which was
now faced with either ignoring it’s own supreme court, do like North Korea and renounce the UN
International Covenant on Civil and Political Rights or order a NOK 6 billion renewable energy
development dismantled. On top of that, the door to his workplace was blocked by a group of
young angry Sami activists, with international climate change protester superstar Gretha Tunberg
among the crowd for good measure. How had it all come to this?

Some stories are simple. Some are longwinded and complicated. Unfortunately for Aasland, this
was one of the latter. The protests, the windmills and the government’s shock and paralysis could
simply not be fully grasped as a simple story. One place to start is to look at where the ideas to
build these giant wind power plants came from in the first place.

Norwegian energy policies and the “green shift”

If we peer back in time a century and a bit, we can see that energy production has been at the heart
of Norway’s economic development strategy since independence in 1905. As hydroelectric dams
began to harness the mountainous country's many rivers and waterfalls, cheap electricity became
a key source of comparative advantage for Norwegian industry. Energy-intensive products such
as aluminium, nitrates and ferro-alloys became important exports. In addition, most of Norwegian
society was electrified relatively early, and Norwegian households became dependent on cheap
electricity not only for lighting, but also for more energy-intensive utilities such as heating and
cooking. As a result, Norway has the second highest per capita electricity consumption in the
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world.” In the 1970s, Norway also became an oil exporter following the discovery of oil on the
Norwegian continental shelf, helping to build the world's largest sovereign wealth fund.’

The massive construction of Norwegian hydroelectric dams, with their large control dams,
has never been without controversy. Since the early days of hydropower, the question of who
should own, develop and profit from Norway's hydropower resources has been a hot political
issue. Foreign ownership and the possibility of monopoly profits have been particularly
controversial, but hydropower development has also been criticised for its impact on local farmers,
the fishing industry, the natural environment and Norwegian national culture. As a result, much
of Norway's hydropower became publicly owned by municipalities, counties and the state. In the
decades following the Second World War, these criticisms had to a large extent died down in
favour of material economic growth. Consequently, much of the construction of these large
hydroelectric dams were paid by public money, while the sale of power was set to be made as
widely and cheaply available as possible. Prices were
set to reflect the cost of production, and cheap
long-term sales contracts to industry was favoured
as a way of gaining a competitive advantage in
export-oriented energy-intensive inudstries.

As the years went by, hostility to these large-scale
hydroelectric developments began to grow again.
With most of the population already having plenty
of cheap electricity, and the widespread
unemployment of the inter-war years fading from
memory, the consensus behind these massive
hydroelectric developments began to crack. A
major turning point came in 1970, when a
burgeoning environmental movement campaigned
to stop the development of the picturesque
Mardela waterfall. Led by popular figures such as
the famous philosopher Arne Nzss, the Mardola
campaign was a sign of things to come, where
environmental concerns and the impact on other
ways of life became mobilising factors against
hydroelectric development. This was followed by

the controversy over the Alta dam, where the rights
and interests of the Sami population became a

FIGURE 1: MARDOLA WATERFALL TODAY

massive controversy in addition to environmental issues. But we’ll return to that issue in the
following section.

At the same time, parts of the foundations for the post-war electricity ideology came under attack
from “within”. Parts of the state water authorities (NVE) came to see the pricing model as socio-
economically inefficient and encouraging waste, and wanted a more market-oriented approach to
achieve a more optimal balance between supply and demand. In 1990, the Norwegian Parliament
approved a major reform of the electricity system, separating power generation, transmission and
sales to end users. The distribution network would remain a state monopoly, but generation and
sales were to be opened up to competition, and an hourly spot market for electricity was
established. Electricity companies, even if publicly owned, would now operate primarily to
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generate income for their owners, rather than primarily to provide cheap electricity to Norwegian
households and consumers.

The years following liberalisation seemed to confirm the claims of the policy's proponents
that there was indeed overcapacity in the Norwegian energy system. Prices remained low
throughout the first decade. Low prices, combined with increasing political opposition to new
hydropower development, led to a sharp decline in investment in new power generation. In 1973,
the Norwegian parliament passed its first law on the protection of undeveloped rivers. This was
followed by several other acts and amendments in the following decades. In 2001, Prime Minister
Jens Stoltenberg declared that "the age of large-scale hydropower development is over". At that
time, about 136 TWh of capacity had been developed annually, out of an estimated maximum
technical-economic potential of 216 TWh. Rivers with an undeveloped power potential of 49.5
TWh have been given protected status.*

Electricity consumption did not remain frozen, however, and in the 1990s excess capacity
was soon overtaken by increased consumption. Politicians and bureaucrats soon saw gas-fired
power stations as the solution. A few land-based plants were built, but they were highly
controversial given the growing awareness of the dangers of greenhouse gas emissions. An
ambitious pilot programme to introduce CO2 capture from one of the gas plants, dubbed the
"Norwegian moon landing", proved a costly failure and was abandoned in 2013.” In addition, gas-
fired electricity generation was too expensive to be competitive and not all of the concessioned
gas-fired power plants were built.

The slow realization that the issue of climate change warranted some sort of action had a
huge effect on Norwegian energy policy. One answer to reducing climate emissions is to switch to
renewable forms of energy. To encourage the adoption of electric cars, the Norwegian government
has heavily subsidised electric cars by exempting them from the heavy taxation that fossil fuel cars
are subject to. For Norway, this may seem like an easy task, as Norway's electricity is almost entirely
based on renewable energy. But this is only part of the picture of Norway's energy consumption.
In 2009, Norway as a whole consumed 113 TWh of electricity, but almost 275 TWh of total energy.
Most of the non-electricity energy came from fossil fuels, including 67 TWh for transport and 71
TWh of natural gas.® To shift energy consumption from fossil fuels to renewable electricity,
Norway would need a lot more electricity.

The “green shift” was causing a transformation of the energy sector among Norway’s
neighbours as well. Whereas Norway had been slow to adopt wind and solar power, Norway’s
neighbours had been much more ambitious in this regard. Yet, unlike hydropower, wind and solar
power have no way of storing potential power. Electricity is generated when the wind blows and
when the sun shines. While there are sesonal patterns here as well, there is also much more
variation in wind and sun. This means that energy production is much more variable and harder
to predict. There are a number of ways to mitigate this. The first solution is to provide back-up
power from other sources when there is little sun or wind, from sources such as coal, nuclear or
gas. Both coal and nuclear have long start-up times and are less flexible to large shifts in demand.
As a result, natural gas has been the preferred option. As Germany began to phase out coal and
nuclear power and prioritise renewables, it also prioritised natural gas power as a back-up.
However, widespread integration with large electricity transmission capacity makes it possible to
use the wind blowing in one area to power another area with less wind. Even better, solar and
wind could be integrated with hydroelectric power with water storage capacity. The idea of Norway
as Europe's "green battery" was born.
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The idea of acting as Europe's "green battery" marked another major departure from traditional
Norwegian electricity policy. Traditionally, the Norwegian authorities had been very hostile to the
idea of selling electricity directly to it's neighbours. Instead, Norwegian policy was to sell "energy"
in the form of energy-intensive products.” From the 1960s, however, some transmission lines were
built between Norway and neighbouring Sweden, and in the 1970s the first undersea cables were
laid to Denmark. However, this new, greater integration into the continental grid required much
more capacity. In 2008, a 700 MW undersea HVDC (high-voltage direct current) link to the
Netherlands was completed. In 2014, a new link to Germany with twice the capacity was approved,
and the following year another of similar capacity to England. These will be completed in 2020
and 2021. In total, these three new cables represented 10% of Norwegian production.

The "green battery" was in many ways a continuation of the economic rationale from the
liberalisation of the Norwegian electricity market in the 1990s. There would be a closer match
between supply and demand, with overproduction in one place offsetting underproduction
elsewhere. It also offered increased profits for Norwegian power companies, which could flow to
both municipalities and the state in the form of dividends or taxes. It also seemed to offer greater
security of supply in the event of low rainfall. There were, however, those who viewed this policy
with disdain or scepticism. These were mainly the traditional beneficiaries of the "old" Norwegian
energy policy, Norwegian household consumers and energy-intensive industries. Norway's energy-
intensive industries had become increasingly worried about the future, with both companies and
trade unions arguing against the merits of the "green battery" policy. Cheap energy was the main
- some would say only - comparative advantage Norway had as a producer of aluminium, silicon
and ferro-alloys. Global demand for aluminium has been rising steadily, but Norwegian
production, based on hydroelectric power, was facing increasing competition from Chinese
aluminium, based on subsidised coal power.” These problems would only increase if Norwegian
energy production failed to keep pace with domestic consumption and became more dependent
on imports. To achieve this, it was not enough to import wind power from abroad, but also to
develop it at home.

With it's long windy coastline and mountain plateaus, Norway is by some measures an ideal
country for wind power. According to an estimate by the Norwegian Water and Energy
Directorate, technology has also driven down the price of onshore wind power to the point where
it has very low life-cycle costs, outcompeting all other sources of electricity except hydro.’
Norway's first modern wind power plant was completed in 1986, but few wind turbines have been
built compared to other European countries. In 2007, the Norwegian government introduced an
extended investment subsidy programme, and in 2012 it introduced a system of joint electricity
certificates, which further subsidised new renewable energy. These new subsidies, together with
rising electricity prices, led to a gradual increase in wind power developments, with a sharp increase
between 2019 and 2021.

This rapid increase in wind power development led to an almost immediate and sharp
public backlash. Many of the new windpower developments were met with hostile reactions
from local communities, mainly due to environmental and visual concerns. Between 2018 and
2021, public support for increased onshore windpower production in Norway decreased from
65% to 33%, while opposition increased from around 10% to around 40%. The sites with the
most favourable wind conditions are often located on mountain plateaus or in natural areas with
little pre-existing road infrastructure. This meant that new wind developments not only posed a
threat to local bird life from the windmills themselves, but also involved extensive road building
and the destruction or degradation of other natural habitats. However, these protests would pale
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in comparison to the conflicts that crossed another bitter conflict line in Norwegian history - the
rights of the Sami people.

The Sami: History, colonization and political resurgence

The Sami people speak (or spoke) of one of a number of Sami languages and constitute a
significant minority on in Fennoscandian peninsula, especially in the north. The Sami languages
are usually considered to be part of the uralic language family, and is thus very different from the
Germanic languages Norwegian and Swedish, and is also far separated from Finnish. The exact
extent and chronology of Sami settlement in prehistoric times is still a matter of debate, but the
most widely accepted theory is that Scandinavia was settled by Germanic peoples moving north
from the south, and by the ancestors of the Sami moving south from the north-east, sometime
during the Stone Age." What is undoubtedly clear is that the Saimi have been a sizable part of the
historical inhabitants of the area that now constitutes the state of Norway. The Sami are mentioned
in the earliest written sources we have about Norway, and by this time there were large areas with
overlapping populations of agricultural Germanic Norse speakers and hunter-gatherer Sami
speakers. Interaction between the groups seems to have been varied, with a lot of cross-cultural
and economic exchange. However, as the agricultural Norse population expanded, the Sami
population was either displaced or to various degrees subjugated to the more numerous and
militarily stronger Norse population. Taxation of the Sami became a lucrative prospect for Norse
chieftains, especially in the north.

The Sami had traditionally based much of their existence on following the large reindeer
herds, and became increasingly more tied to this way of life as the norse population expanded into
lower lying hunting grounds." The Sami had long held small numbers of domesticated reindeer
for transportation and as decoys for hunting. From the late Middle Ages to the early modern
period (ca. 1400-1600 CE) the Sami the gradually shifted from hunting reindeer to domestication
and pastoralism, establishing ownership of heards and following or leading the heards on the
seasonal migrations and also using reindeer as a source of milk, in addition to meat, hides and
bones etc.'””

The seasonal migration of reindeer meant that Simi reindeer herders moved considerable
distances from the interior to the coast, depending on the availability of grazing land. Much of the
northern borderland between the kingdoms of Norway and Sweden remained undefined for a long
time. This changed in 1751, when a treaty between the Kingdom of Denmark and the Kingdom
of Sweden established the borders as they are today. Cutting across traditional Sami territories, the
border gave the Sami the right to follow seasonal migrations across the border, but the new border
also formalised the subjugation of the Sami as a minority within the Germanic kingdoms, rather
than operating more independently in semi-informal borderlands between them.

From the 1700s onwards, the cultural assimilation and subjugation of the Sami by the
Germanic peoples intensified and became more organised. There had of course been various
forms of cross-cultural poliation between the Sami and the Germanic Norwegians before this time,
including Christianization. However, the Sdmi had retained much of their traditional religious
practices, even as elements of Christianity had been sporadically incorporated into the Sami
religious cosmology. In the early 1700s, however, Lutheran pietist priests began more radical
missionary work among the Sami, specifically aimed at bringing the Sami into conventional
Lutheranism and eradicating the traditional religious beliefs and practices. This included the
burning of the ceremonial drums used in their religious practices.
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At the same time, the Sami faced increased competition from Norwegian settlers. As the
Norwegian population grew in the 1700s, Norwegians began to settle in areas which previously
had been considered by them as too marginal and which were either dominated by or practically
exclusively inhabited by Sami. This was especially the case in the far north, but also in inland areas
as far south as Trondelag in central Norway."” The Simi reindeer herding rights, which had been
recognised to some extent in the 1751 treaty, came under increasing pressure as the Norwegian
authorities favoured the colonisation of Sami areas by settlers. These were mainly Norwegians,
although there were also Sami who chose to settle and farm on more or less equal terms with
Norwegians (outside Finnmark)."* The Norwegian authorities saw reindeer herding as detrimental
to agricultural interests and wanted to regulate it and restrict it to certain areas. The attitude of a
government commission set up to define reindeer herding areas is telling: "Reindeer husbandry in
populated and agricultural areas is a nuisance that should only be tolerated for a limited time.
Reindeer herding is only justified in the high mountains and in areas that are not grazed by
settlers.”” New laws made Sdmi reindeer herders liable for damages to farmed properties and also
allowed municipalities to restrict reindeer herding, which some did.

The establishment of Norwegian Home Rule in 1814 and the growth of Norwegian
nationalism put further pressure on the Sami minority. The Sami were seen by most Norwegians
as culturally backward, uncivilised - and a potential threat to Norwegian dominance of the
borderlands. Many Norwegians saw the Sami as a 'dying people' and that, in the words of Prime
Minister Johan Sverdrup, 'the only salvation for the Sdmi is to be absorbed into the Norwegian
nation'. From the 1850s, the Norwegian state began a policy of actively Norwegising the Sdmi by
restricting the use of Sami languages in compulsory education. From 1901, semi-nomadic Sami
were forced to send their children to Norwegian-speaking boarding schools, where they remained
isolated from their families and culture. At the same time, the right to buy land in the northernmost
county, Finnmark, was restricted to Norwegian speakers. In addition to this deliberate targeted
Norwegification, the prevailing ideas of Norwegian cultural superiority and prejudice towards Sami
people created preassures for Sami speakers to assimilate into the majority Norwegian population,
with many ending up denying or hiding their Sami origins in order to avoid discrimination. This
was particularly the case for Sami who were not reindeer hearders, but lived within or close to
Norwegian settlements.
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However, the policy of Norwegianisation also gave rise to the first modern organised political
resistance among the Sami. The political organisations were small and many were short-lived.
However, the Simi succeeded in establishing counter-narratives about the morality and wisdom
of the Norwegianisation policy. After the Second World War, a number of factors weakened the
internal justification for the Norwegianisation policy. The war against Nazism, and the following
UN Declaration on Human Rights and subsequent decolonization undermined part of the old
justification of Norwegians as a superior race and/or culture to the Sami. Very slowly, the policy
of Norwegianisation was rolled back, with Norwegianisation in schools formally abandoned in
1959 in favour of something closer to the cultural pluralism of the Sami as a recognised national
minority."” The formal organisation of Simi interests was also strengthened. However, informal
discrimination, stigmatisation and feelings of inferiority were still widespread. In addition,
Norwegianisation had led many Sami speakers to abandon their mother tongue, which meant that
informal barriers to cultural and linguistic assimilation were as strong as ever.

The right to natural resources was also a burning issue, not least for the reindeer hearders.
Norwegian law recognizes the principle of “alder tids bruk” (translated as “use since time
immemorial”) as a source of rights or ownership. This was also for a long time the key legal strategy
for the Sami, as it was also on this basis the Sami rights were recognized in the 1751 treaty. In
1897, the Norwegian government had established reindeer hearding districts, which covered most
of the land east and north of Trondheim. However, the Sdmi were at times successfully able to use
the legal principle to successfully overturn some of the restrictions established in the late 1800s.
However, as the legal principle was based established practices since “time immemorial”, history
became the battleground. As part of the process of establishing the reindeer herding districts in
the 1890s, the Norwegian government commissioned a historical survey by the historian Yngvar
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Nielsen. Nielsen claimed claimed that the South Sami had not practiced reindeer hearding in the
southern parts of Trondelag and northern Hedmark, but instead had migrated there in the 1700s.
This theory, called the “advancement theory” (no. fremrykkingsteori), fit hand in glove with the
governments ambitions of restricting reindeer hearding. However, this theory continued to be
supported by many Norwegian historians, who also acted as expert witnesses in bitter conflicts
over grazing rights in Trollheimen, Femunden and Reros in the 1980s and 1990s where the
Norwegian Supreme Court ruled against the Simi."” This theory has now largely been refuted by
more recent historians and archeologists, but it was only in 2001 that this change became accepted
by the Supreme Court when it ruled in favour of the South Sami in a grazing conflict in Selbu (see
Appendix 3).

= sSSP SR e
The most famous, atural resources involving the Sami was the
development of hydroelectric power on the Alta River in the far north in the 1970s. As mentioned
in the previous section, Norwegian environmentalists had already begun to protest against large
hydropower projects in the early 1970s. In the Alta case, however, it was not only the
environmental concerns themselves that were at stake, but also the way in which they affected the
rights and livelihoods of the local - mainly Sami - population. This led to an alliance between Sami
opponents of the hydropower plant and Norwegian environmentalists, radicals and Sami
sympathisers who protested against the development both on the Alta river and in Oslo. The
hydropower project was not opposed by all Simi, however the two leading Sami interest groups
(NSR and NRL) did. In the end, the Alta-development did go ahead in the early 1980s, even if it
was slightly less expansive than the original plans had envisioned. However, the whole case had
galvanized the movement for Simi rights, as well as instilled a renewed pride in Sami heritage. At

the same time, the protests had also raised awareness and sympathy for Sami issues in the rest of
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the country — not least within the political establishment.'® The aftermath led to a more
comperehensive reform of Norwegian Sami policy, protection of the Sami languages in the
constitution in 1988, and the establishment of a Sami parliament in 1989."

Sami rights, indigenous peoples and international law

The Alta-case also had profound effects on the internationalization of the struggle for Sami rights.
While the UN human rights and era of decolonization had influenced a gradual softening of Sami
policies in post-war Norway, the Sami struggles were for the most part not framed as part of a
wider international struggle of indigenous and colonized peoples. There had been a growing
international indigenous peoples movement since the since the end of the Second World War,
with some initiatives going even further back, based mainly on indigenous peoples in the Americas.
However, however Sami activists had little knowledge and expertise and the matters of
international law and forums for appeals, and few connections with the wider nascent international
movement. * As for the Norwegian government, there altogether little understanding or
willingness to view the Sami as constituting an “indigenous people”, rather than a “national
minority”. When the first ILO (International Labour Organization — a UN agency) Indigenous and
Tribal Populations Convention (ILO 107) was set up in the 1950s, the Norwegian government
responded that it had “no population group which match the definition in Article 1 of the
proposed convention”. Furthermore, the government decided that this treaty was only relevant
for states with such populations, and thus abstained from participating and ratifying the treaty.”

But this was beginning to change. In the late 1950s, Sami activists started to emphasise
their human rights to be allowed to receive education in their own language. Moreoveras Sami
activists became more organized and internationally connected in the 1960s and 70s. Through
these connections, the Sami interest groups began to push for recognition of the Sami as an
indigenous people and that Norway should ratify ILO 107. This view gradually gained recognition
among the Norwegian political establishment as the Alta case was unfolding. When a government
green paper reexamined the question of Norwegian attitude to ILO 107, it came to the conclusion
that the Sami could indeed be considered an indigenous people as stipulated in the treaty, but that
Norway could not ratify the treaty as it’s own laws were at odds with the treaty stipulations.
However, when the ILO began work to revise and update the treaty in the 1980s, the Norwegain
government decided to actively participate. In the aftermath of the Alta-case, influential parts of
the Norwegian political establishment was eager to move forward and take a more constructive
role on indigenous rights internationally. The plight of the Sami people was also proving to be a
source of international embarrassment for the the Norwegian government. As a vocal supporter
for the UN, international law and human rights internationally, the Norwegians were accused of
hipocracy as it championed one thing abroad, and then did something very different at home.

The process of revising the treaty on indigenous peoples proved challenging for the
Norwegian government. The ILO 107 had included a clause which specified that "the right of
ownership]...] over the lands which these populations traditionally occupy shall be recognized."
The Sami's existing rights were largely based on 'right of use', which was different from ownership
or possession. As a result, Norwegian laws were not in line with the treaty. However, as this was
a specifically Nordic concept, the other parties were reluctant to accept a revision that could
potentially water down the right to ownership of traditional lands. In the aftermath of the Alta
case, a government commission on Sami rights had been set up to review rights to land and natural
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resources. However, this process stalled due to differences between Sami farmers and reindeer
herders. In the end, the final agreement, ILO 169, did not fundamentally change the 'right to
property' clause, but instead included some provisions for flexible implementation. The leading
proponents of the law within the Norwegian government nevertheless decided to push for
ratification, arguing that international law would not supersede national law unless it was actively
incorporated, and that changes in the law were likely to occur anyway. Moreover, it was argued
that Norway’s "positive attitude to human rights in general and indigenous peoples issues
specifically" had created "certain expectations internationally" of Norwegian ratification. *
Consequently, the exact impact of ILO 169 on Norwegian policy was somewhat unclear to the
Norwegian legislature, who ratified the treaty unanimously in 1990.

The most sceptical voices towards the ILO 169 had come from the Ministry of
Environment. The Ministry was concerned with what would be considered “traditional use”, as
well as the possibility of how the treaty would priveledge Samis if scarcity of resources should arise
in the future.

Conflicts over environmental issues became more difficult from the 1990s onwards. While
Sami reindeer husbandry retained much of its traditional pattern, it had also undergone
considerable 'modernisation’ since the Second World War. Instead of intensive herding where
reindeer were used as a source of milk, reindeer herders had moved to more extensive herding
with larger herds and meat as the main product. The introduction of the snowmobile in the 1960s
enabled reindeer herders to move much faster and to monitor larger herds from a distance. Other
motorised vehicles such as ATVs and helicopters came later. This modernisation was strongly
supported by the Norwegian government. As a result, the total number of reindeer has increased
significantly. The Norwegian government estimates that the number of reindeer in Finnmark has
increased since the Second World War from 60-70,000 animals before calving to around 200,000
in the 1990s.” However, this led to concerns about overgrazing and starvation. In the name of
environmental sustainability and animal welfare, the Norwegian government attempted to cull the
reindeer population in Finnmark, but these efforts were strongly contested by the reindeer herders,
who actively resisted the destocking efforts.

The regulation of reindeer herds and population limits remains a highly controversial issue.
Many reindeer herders are suspicious of the Norwegian government's motives, arguing that the
state's actions betray top-down arrogance and are mote a continuation of the old way of seeing
reindeer herding as a nuisance and wanting to reduce it.** The dispute has also spilled over into
Norwegian academic circles, with biologists from the Norwegian Institute for Nature Research
(NINA) and geographers from the Norwegian University of Life Sciences (NMBU) coming to
different conclusions about the biological carrying capacity of the reindeer husbandry areas, and
accusations of political bias and scientific inaccuracy flying in both directions.” Although the
Norwegian government is perhaps more circumspect, it seems safe to conclude that the lack of
trust in reindeer regulation is at least partly reciprocal. The government has often expressed
frustration at the lack of compliance with efforts to reduce reindeer numbers, and has actively
sought to change the Sami cultural taboo of not disclosing the number of reindeer in one's
possession.”” Compensation for losses of reindeer to protected predators is another source of
friction between the state and reindeer herders, with a large discrepancy between predator losses
reported by reindeer herders and losses compensated by the government.

The right of the Norwegian state to carry out such a policy was also challenged on the
basis of international law. A young Sami reindeer herder, Jovsset Ante Sara, was forced to reduce

10
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his herd from 116 to 75 because the district had exceeded the number of animals allowed by the
government. It was up to the herders to decide how to divide the reduction among themselves,
but when they could not agree, the government ordered a proportional reduction for all. As 75
animals was far less than he needed to make a living, Sara instead increased his herd to 350 and
challenged the cull in court as a violation of the UN Declaration of Human Rights for minorities
to practise their culture. The case became a major news story - all the more so when Sara won the
first two court cases on the basis of international human rights treaties. Sara was supported by the
Sami Parliament and the NRL, who wanted more self-government and to protect herds of less
than 200 animals from being destroyed for recruitment purposes. The government argued that
this would create an unfavourable situation with too many small, economically weak herders. In
the end, the Norwegian Supreme Court ruled in favour of the Norwegian government, saying that
it was right to regulate the reindeer industry in the interests of Sami reindeer herders as a whole.

What lay at heart of the matter was the question of what it entailed that reindeer hearding
constituted a cultural practice of an indigenous people The crux of the matter was Article 27 of
the 1966 UN International Covenant on Civil and Political Rights, which reads:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging
to such minorities shall not be denied the right, in commmunity with the other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their own
langnage.

However, the what exactly is included in “to enjoy their own culture” was left to open to
interpretation. Did the clause protect only ideal culture practices (such as music, art, literature etc.),
or should it be interpreted more broadly to also include economic activities When the government-
appointed Sami Rights Commission examined the issue in a Green Paper published in 1984, it
concluded that certain minorities needed a "specific cultural base", the removal of which would
mean a loss of the right to enjoy their culture. In other words, groups whose economic activities
were closely linked to their culture could be protected by Article 27. This view was also strongly
promoted by the international indigenous peoples movement, and in the late 1980s and early 1990s
the jurisprudence and commentary of the UN Human Rights Committee followed this more
expansive interpretation of Article 27. It was also established that a state could violate Article 27
even in cases where there was no outright denial of the right to enjoy one's own culture, but where
the right had been violated. *” The Court also held that technological and organisational changes
(i.e. “modernization”) in culturally significant economic activities did not diminish the protection
afforded by Article 27.%

Would this protection also entail that practitioners of traditional economic activities had
the right to expect a reasonable economic return from that economic activity If a cultural activity
was so unprofitable that it became impossible to make a living from it, wouldn't it be threatened?
This was the interpretation of the Court of Appeal (lagmannsrett), which ruled in Sara's favour.
However, the Supreme Court - while not denying the principle - found that it was not relevant in
this case. Sara could not reasonably have expected a living wage given the number of animals in
his Siida share when he started, and viability applied to the indigenous people as a whole - not to
each individual member. However, this issue would come up again when the Supreme Court
considers the Fosen windmill case and the rights of the Sami people.

11
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The Fosen windmill case

“Scmi law is a relatively new area of law
in Norway, and it is not clear in either
theory or jurisprudence where the limits of
the legal framework set in domestic law
and international law apply. NV'E must
must therefore apply these legal rules based
on the best possible judgment.”

NVE — Norwegian Water and
Energy Directorate, 2010.

When the Norwegian authorities and electricity companies were looking for suitable locations for
wind turbines, Fosen seemed an obvious choice. A large peninsula north of Trondheim between
the Trondheim Fjord and the Norwegian Sea, the area is relatively windy. The Trondelag region
was beginning to experience a shortage of electricity, and developing wind power here would go a
long way to solving this problem. However, the development of the wind turbines and the
necessary access roads - while a major undertaking in itself - was not the only issue requiring major
investment. There was simply not enough transmission capacity in the electricity grid to carry the
amount of energy that the potential wind farms could produce. The development of new, high-
voltage transmission lines to Fosen was simply considered too expensive by Statnet, the state
electricity monopoly. Only by developing on a larger scale could the cost of the transmission lines

be developed.

The project was welcomed by the local municipalities and was not opposed by the private
landowners who owned the land in question, but the local Sami reindeer herders were less pleased.
The Fosen peninsula formed the Fovsen-Njaarke reindeer husbandry district, which was divided
into two groups with a total of 32 reindeer owners in six families and around 2000 reindeer in an
area of 4200 km®. They are South Sami, which, as the name suggests, is the southernmost Sami
language group. While some 20-30,000 people speak North Simi,” there are only about 800-2000
South Sami speakers spread over a wide area stretching from Helgeland in the north and northern
Hedmark in the south to Sweden in the east.”’ South Simi is not mutually intelligible with North
Sami.

The reindeer herders saw this as yet another threat to their livelihood. One wind farm had already
been developed on Bessakerfjell, and the prospect of more caused outrage. The reindeer herders
were concerned that the Norwegian Water and Energy Directorate (NVE) was judging each
concession application individually, rather than taking a comprehensive view of how the series of
wind power and infrastructure developments would affect the industry, and in the spring of 2007
they asked for a comprehensive investigation into the matter. The NVE agreed and commissioned
a study into the impact of the wind power concessions under consideration on reindeer herders.
The report outlined several different construction scenarios, but concluded that most, if not all,
would have a negative impact on the reindeer herders. In particular, the power plants at Roan and
Storheia were considered to be very likely sources of conflict. In addition, the effects of wind
turbines on reindeer behaviour was considered to be poorly understood.”
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The warnings and uncertainties were not considered insurmountable by NVE. NVE concluded
that by making some adjustments to the two power plants - reducing their area by 10% and 20%
respectively - the negative impact on the reindeer herders could be reduced through various
mitigation measures. Although NVE never said so explicitly, and knowing full well that
international law does not allow the rights of the Sami to be weighed against the interests of society
as a whole, the importance of increasing wind power production and keeping costs reasonable
outweighed any negative impact on the reindeer herders. As a result, NVE granted a concession
for Roan and Storheia in 2010.

Both the reindeer herders and the Sami Parliament protested against this decision and appealed to
the Ministry of Petroleum and Energy to revoke the concession, citing both Article 27 and ILO
169. The reindeer herders stressed that all encroachments on these lands since 1900 needed to be
quantified in order to determine whether the Norwegian government might be in breach of
international law. If the concession was not overturned, the reindeer herders wanted a concession
clause that would entitle them to a share of the profits from the wind farms. However, the Ministry
came to the same conclusion as NVE and upheld the concession.” The question of compensation
for the expropriation of grazing rights remained, and the case began its long journey through the
courts. At the same time, construction was allowed to begin pending a final decision on
compensation.

The reindeer herders' main argument remained the same. They argued that the expropriation
decision (and the subsequent compensation) could not be implemented because it violated Article
27 and was based on an inaccurate assessment of the situation. In 2017, the District Court ruled
in favour of the power companies. The compensation was set at around NOK 20 million. This
decision was unsurprisingly appealed by the reindeer herders, but perhaps more surprisingly also
by the power companies, who thought the compensation was too high.”

The Court of Appeal was more sympathetic to the Sami reindeer herders' case. The Court of
Appeal acknowledged that the scientific evidence on the effects of windmills on reindeer
behaviour is mixed, but concluded that the windmills would disturb the reindeer so much that they
would not be able to graze on the land even after the windmills had been built. It also concluded
that the developments would threaten the reindeer herding in the area, but ruled that this was not
a violation of Article 27 because feeding the reindeer could alleviate the problem. However, the
court set the compensation at a much higher level of almost NOK 90 million.

This decision was quickly appealed by the power company, which had already argued that a quarter
of this amount was too high. The electricity company accused the Court of Appeals of inflating
the compensation by going beyond compensation for mere economic losses, as in any other
expropriation case. They also argued - like NVE - that it was the availability of summer pastures
that limited the number of reindeer in the district, not the winter pastures where the power plants
were built.

It probably came as a big surprise to the power company and the Norwegian government that,
after two courts had agreed that the project could go ahead, the Supreme Court in 2021 came to a
very different conclusion. Using the same evidence as the Court of Appeal, the Supreme Court
found that the concession violated Article 27 by infringing the South Sami reindeer herders' right
to enjoy their culture. The profitability of reindeer husbandry was at the heart of the decision. The
reindeer herders had argued that a reduction in the number of reindeer could turn an already small
profit into a loss, or into a profit disproportionate to the effort involved. They also argued that if
one of the families left, this could cause serious problems for the remaining families during
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harvesting and slaughtering. The margin was simply so thin that any reduction could lead to its
collapse - violating their protected right to enjoy their culture. Despite the power company's
protestations about the need for renewable energy for the green transition, the High Court argued
that the law as it stood did not allow for such considerations.

Aftermath

By the time the Supreme Court delivered its verdict on 11 October 2021, both wind farms had
been completed. October 2021, both wind farms had been completed. Without a valid concession,
the two plants were illegal. However, the Supreme Court had also concluded that it was the lack
of satisfactory mitigation measures that made the concession a violation of Article 27. Could
satisfactory mitigation measures be found and a new concession granted? Or would two of the
largest wind farms in Europe now have to be dismantled, the roads removed and the heath
replanted? The Russian invasion of Ukraine and the ensuing European energy crisis have not made
matters any easier. So far, the Norwegian government has done little but dither, completely cought
in a paralysis of a dilemma a hundred years or more in the making. For the reindeer herders, the
wind turbines are still up, with no decision and no forthcoming mitigating compensation as of yet,
more than a year and a half later at the time of writing.
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Appendix 1: Wind resource map of Norway
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Appendix 2: Sami languages today
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Appendix 3: Reindeer herding districts in Norway today
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Appendix 4: Size of Sami reindeer hearding (2016)
Area Herder units Persons Reindeer Area ki’ Reindeer/ n
East- 166 917 70,650 30,757 2.3
Finnmark
West- 210 1481 78,150 27,919 2.8
Finnmark
Troms 50 211 14,800 18,718 0.8
Nordland 42 188 15,900 22,300 0.6
Trondelag 69 344 29,500 30,898 0.9
Total 537 3,185 211,300 140,905 1.7

Source: Meld. St. 32 (2016 — 2017): Reindrift, Landbruks- og matdepartementet.
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